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allowance at the educational assist-
ance rate under Chapter 30 pursuant to
§21.264 if the veteran:

(1) Is on active duty and is pursuing
a course of education which is being
paid for by the Armed Forces (or by the
Department of Health and Human
Services in the case of the Public
Health Service), or

(2) Is attending a course of education
or training paid for under Chapter 41,
Title 5 U.S.C. and whose full salary is
being paid to such veteran while so
training.

(Authority: 38 U.S.C. 3681; Pub. L. 98-525)

(b) Services which may be authorized. A
service-disabled veteran who is in one
of the two categories defined in para-
graph (a) of this section is entitled to
receive all benefits, other than an al-
lowance, to which he or she is other-
wise entitled under Chapter 31, includ-
ing:

(1) Payment of any tuition and fees
not paid for by the Armed Forces.

(2) The cost of special services, such
as reader services, tutorial assistance,
and special equipment during the pe-
riod of such training.

(Authority: 38 U.S.C. 3681)

[49 FR 40814, Oct. 18, 1984, as amended at 54
FR 4283, Jan. 30, 1989; 57 FR 57108, Dec. 3,
1992]

CLAIMS

§21.30 Claims.

A specific claim in the form pre-
scribed by the Department of Veterans
Affairs must be filed for:

(a) A program of rehabilitation serv-
ices, or

(b) Employment assistance.

(Authority: 38 U.S.C. 501(a), 3102, 3117,
5101(a))

§21.31 Informal claim.

Any communication or action indi-
cating an intent to apply for rehabili-
tation or employment assistance, from
a veteran, a duly authorized represent-
ative, or a Member of Congress may be
considered an informal claim. Upon re-
ceipt of an informal claim, if a formal
claim has not been filed, an application
form will be forwarded to the veteran
for execution. In the case of a claim for

§21.32

rehabilitation, or employment assist-
ance, the formal claim will be consid-
ered filed as of the date of receipt of
the informal claim if received within 1
year from the date it was sent to the
veteran, or before cessation of the
course, whichever is earlier.

(Authority: 38 U.S.C. 501(a), 5101(a), 5103(a))

§21.32 Notification by VA of necessary
information or evidence when a
claim is filed; time for claimant re-
sponse and VA action.

The provisions of this section apply
to claims that are governed by this
subpart or subpart M of this part.

(a) VA has a duty to notify claimants of
necessary information or evidence. Ex-
cept when a claim cannot be substan-
tiated because there is no legal basis
for the claim, or undisputed facts
render the claimant ineligible for the
claimed benefit, when VA receives a
complete or substantially complete ap-
plication for vocational rehabilitation
benefits and services provided under
this subpart or subpart M of this part
VA will:

(1) Notify the claimant of any infor-
mation and evidence that is necessary
to substantiate the claim;

(2) Inform the claimant which infor-
mation and evidence, if any, the claim-
ant is to provide to VA and which in-
formation and evidence, if any, VA will
try to obtain for the claimant; and

(3) Inform the claimant of the time
limit, as provided in paragraph (c) of
this section, for responding to VA’s no-
tification, and of actions, as provided
in paragraph (d) of this section, that
VA may take to decide the claim if the
claimant does not respond to such noti-
fication within 30 days.

(b) Definitions for purposes of §§21.32
and 21.33. For purposes of this section
and §21.33:

(1) The term application does not in-
clude a notice of disagreement.

(2) The term notification means the
notice described in paragraph (a) of
this section.

(3) The term substantially complete ap-
plication means, for an individual’s first
application for vocational rehabilita-
tion benefits and services administered
by VA, an application containing:

(i) The claimant’s name;
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§21.33

(ii) His or her relationship to the vet-
eran, if applicable;

(iii) Sufficient information for VA to
verify the claimed service, if applica-
ble; and

(iv) The benefit claimed.

(4) The term information means non-
evidentiary facts, such as the claim-
ant’s Social Security number or ad-
dress, or the name of the educational
institution the claimant is attending.

(c) Time limit. Any information and
evidence described in the notification
as information and evidence that the
claimant is to provide must be received
by VA within one year from the date of
the notification. If VA does not receive
the information and evidence from the
claimant within that time period, VA
may adjudicate the claim based on the
information and evidence in the file.

(d) Actions VA may take after 30 days if
no response from claimant. If the claim-
ant has not responded to the notifica-
tion within 30 days, VA may decide the
claim before the expiration of the one-
year period, based on all the informa-
tion and evidence in the file, including
information and evidence it has ob-
tained on behalf of the claimant. If VA
does so, however, and the claimant sub-
sequently provides the information and
evidence specified in the notification
within one year of the date of the noti-
fication, VA must readjudicate the
claim. If VA’s decision on a readjudica-
tion is favorable to the claimant, the
award of vocational rehabilitation ben-
efits and services shall take effect as if
the prior decision by VA on the claim
had not been made.

(e) Incomplete applications. If VA re-
ceives an incomplete application for
benefits, it will notify the claimant of
the information necessary to complete
the application and will defer assist-
ance until the claimant submits this
information. If the information nec-
essary to complete the application is
not received by VA within one year
from the date of such notice, VA can-
not pay or provide any benefits based
on that application.

(f) Who VA will notify. For the pur-
pose of this section, when VA seeks to
notify a claimant, it will provide such
notice to:

(1) The claimant;

(2) His or her fiduciary, if any; and

38 CFR Ch. I (7-1-15 Edition)

(3) His or her representative, if any.
(Authority: 38 U.S.C. 5102, 5103, 5103A(a)(3))
[74 FR 31855, July 6, 2009]

§21.33 VA has a duty to assist claim-
ants in obtaining evidence.

The provisions of this section apply
to claims that are governed by this
subpart or subpart M of this part.

(a) VA’s duty to assist begins when VA
receives a complete or substantially com-
plete application. (1) Except as provided
in paragraph (d) of this section, upon
receipt of a complete or substantially
complete application for vocational re-
habilitation benefits and services
under this subpart or subpart M of this
part, VA will:

(i) Make reasonable efforts to help a
claimant obtain evidence necessary to
substantiate the claim; and

(ii) Give the assistance described in
paragraphs (b) and (¢) of this section to
an individual attempting to reopen a
finally decided claim.

(2) VA will not pay any fees a custo-
dian of records may charge to provide
the records VA requests.

(Authority: 38 U.S.C. 5103A)

(b) Obtaining records not in the custody
of a Federal department or agency. (1) VA
will make reasonable efforts to obtain
relevant records not in the custody of a
Federal department or agency. These
records include relevant records from:

(i) State or local governments;

(ii) Private medical care providers;

(iii) Current or former employers;
and

(iv) Other non-Federal governmental
sources.

(2) The reasonable efforts described
in paragraph (b)(1) of this section will
generally consist of an initial request
for the records and, if VA does not re-
ceive the records, at least one follow-
up request. The following are excep-
tions to this provision concerning the
number of requests that VA generally
will make:

(i) VA will not make a follow-up re-
quest if a response to the initial re-
quest indicates that the records sought
do not exist or that a follow-up request
for the records would be futile.

(ii) If VA receives information show-
ing that subsequent requests to this or
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